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Court of Appeals of the District of Columbia 


No. 4716. 

Howard Sutherland, as Alien Property Custodian, et al., 

Appellants, 

vs. 

William Schall, as Ancillary Executor, &c., 

and 

No. 4717. 

William Schall, as Ancillary Executor, &c.. Appellant, 

vs. 

Howard Sutherland, as Alien Property Custodian, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 43820. 

Louis Lipmann Schaps, Plaintiff, 


vs. 

Thomas W. Miller, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 

1_^716, 4717a 
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papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Petition. 

Filed March 21, 1925. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 43820. 

Louis Lipmann Schaps, Plai^ilf, 
against 

Thomas W. Miller, as Alien Property Custodian and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

The petition of the plaintilf shows to the Court upon in¬ 
formation and belief, as follows: 

1. Plaintiff is of lawful age, is now and has been since 
on or about June 28th, 1919, a Polish national, under and 
according to the terms of the certain treaty hereinafter 
mentioned and set forth in Paragraph “7’^ of this petition, 
residing in the City of Breslau, Province of Silesia, in the 
Republic of Germany, and brings this suit in his own right. 

2. The defendant Thomas W. Miller is the Alien Prop¬ 
erty Custodian, appointed by the President of the United 
States as such and in pursuance of the provisions of an 
Act of Congress, known as the “Trading with the Enemy 
Act,’’ approved October 6, 1917, and amendments thereto, 
and the said Thomas W. Miller is sued as such Alien Prop¬ 
erty Custodian. The defendant Frank White is the Treas¬ 
urer of the United States and is sued as such. 

3. This petition is filed pursuant to the provisions of 
Section 9 of the said Trading with the Enemy Act, as 
amended, and this Court has jurisdiction to entertain the 
same under the expressed terms of said Section of the 

Trading with the Enemy Act, as amended. 

2 4. The plaintiff was born on March 26, 1835, in 
Kempen, now called Kepno, Province of Posen, in 

the then Empire of Germany. 
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5. Under and pursuant to the tenns of the treaty of 
peace, known as the Treaty of Versailles, and particularly 
Article 93 thereof, concluded on the 28th day of June, 1919, 
between the Empire of Germany, of the one part, and the 
British Empire, France, Italy and Japan, and others, of 
the other part, which said Treaty pursuant to the terms 
of Article 440 thereof is now in full force and effect, the 
Republic of Poland became an independent state and has 
since been, and now is, recognized as an independent state 
by the United States and by other nations signatories to 
said Treaty of Versailles. 

6. Pursuant to the aforesaid terms of said treaty of 
peace, known as the Treaty of Versailles, and in confirma¬ 
tion of such recognition of the Republic of Poland as an 
independent state, there was transferred and assigned to 
the said Republic of Poland territories theretofore in¬ 
cluded in the former German Empire, within which said 
territories so assigned and transferred to the said Republic 
of Poland, the said city or town of Kepno, where plaintiff 
was born, is included and situated, and is subject to the 
laws and jurisdiction of said Republic of Poland. 

7. On June 28th, 1919, and at or about the time of the 
signing of the said Treaty of Versailles, a treaty was duly 
entered into between said Republic of Poland, whose terri¬ 
tories in whole or in part, on August 4, 1914, formed a por¬ 
tion of the territory of Germany, of the one part, and the 
British Empire, France, Italy and Japan and others, of 
the other part, which said treaty is now in full force and 
effect, wherein among other things, it is expressly provided 
under Article 4 thereof, as follows: 

3 “Article 4.’^ 

“Poland admits and declares to be Polish nationals 
ipso facto and without the requirement of any formality 
persons of German, Austrian, Hungarian or Russian na¬ 
tionality who were born in the said territory of parents 
habitually resident there, even if at the date of the coming 
into force of the present Treaty they are not themselves 
habitually resident there. 

Nevertheless, within two years after the coming into force 
of the present Treaty, these persons may make a declara- 
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tion before the competent Polish authorities in the country 
in which they are resident, stating that they abandon Polish 
nationality, and they will then cease to be considered as 
Polish nationals. In this connection a declaration by a hus¬ 
band will cover his wife, and a declaration by parents will 
cover their children under eighteen years of age.” 

That the territorv hereinabove in said ‘‘Article 4” men- 
tioned and referred to, is territory which is recognized 
under the aforesaid Treaties as forming part of the said 
Eepublic of Poland. 

8. Plaintiff was born of Gorman nationalitv in the said 
territory now fonning a part of the territory of the said 
Eepublic of Poland and was born of parents who were 
habitually resident in said territory; that plaintiff has not 
at any time since the coming into force of the aforesaid 
treaties or either of them made a declaration before a com¬ 
petent Polish authority or any Polish authority in Ger¬ 
many, which is the country of which he is now a resident, 
stating that he has abandoned or that he abandons his 
Polish nationality or that he has ceased, or will cease, to 
be considered as a Polish national. 

9. On and prior to August 4th, 1914, the ])lainifp was 
the owner in his own right of 300 shares of the preferred 
capital stock of the United States Steel Corporation, a 
New Jersey corporation, of the par value of $100 per 
share, all of which said shares of stock were then held for 
his sole use and account by the Deutsche Bank at its agency 
in the City of London, England, and were issued and regis¬ 
tered in the name of said Deutsche Bank, which said 

4 certificates were issued in 10 share lots and were 
numbered E-63003 to Pl-63032, both inclusive. Sub¬ 
sequent to the declaration of war between Plngland and 
Germany on or about August 4th, 1914, the said certificates 
representing the aforesaid 300 shares of the preferred cap¬ 
ital stock of the United States Steel Corporation were 
seized by the Public Trustee of England under the English 
“Trading with the Enemy Act.” Said certificates were 
so seized as the property of the said Deutsche Bank, a Ger¬ 
man corporation, and that said certificates were so held 
by the said Public Trustee of England at the time of the 
entry of the United States into war with Germany on or 
about April 6th, 1917. 
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10. Thereafter and after the enactment of the United 
States “Trading with the Enemy Act/’ the Alien Property 
Custodian of tlie United States acquired the custody and 
possession from said Public Trustee of England, of the 
certificates of said shares of stock, on the alleged ground 
that the said shares of stock were the property of an alien 
enemy within the meaning of said Trading with the Enemy 
Act, of the United States, and thereafter caused said origi¬ 
nal certificates to be surrendered to the United States Steel 
Corporation for transfer and certificates for a like number 
of said shares to be issued in the name of the Bankers Trust 
Company, of the City of New York, as depositary for the 
Alien Property Custodian of the United States and deliv¬ 
ered to said depositary, and that said new certificates are 
now so held in the City of New York by the Bankers Trust 
Company, as such depositary. 

11. In accordance with the provisions of the Trading 
with the Enemy Act of the United States, as amended, and 

particularly with the provisions of Section 9, sub- 
5 division b, of said Trading with the Enemy Act, as 

amended, the plaintiff on or about March 6th, 1924, 
filed with the defendant, the Alien Property Custodian, on 
the forms provided for such puiqiose, notice of claim and 
application to the President of the United States for the 
release of the claim of said Alien Property Custodian to 
said shares of stock and dividends thereon, certificates for 
which said shares of stock now stand in the name of said 
Bankers Trust Company, as depositary for the Alien Prop¬ 
erty Custodian, and also at the same time filed with said 
Alien Property Custodian the consent of said Deutsche 
Bank to the allowance of the aforesaid claim of the plain¬ 
tiff herein, and waiver of all and any rights, title and inter¬ 
est or claim to said shares of stock or dividends thereon, 
as is set forth in said consent and waiver. The President 
of the United States did not order the return of the plain¬ 
tiff’s aforesaid shares of stock within sixty days after the 
said filing of said application of the plaintiff, and the de¬ 
fendants, the Alien Property Custodian, and the Treasurer 
of the United States have alwavs and still do refuse to 
release to the plaintiff the said shares of stock, or any of 
them, represented by said certificates issued as aforesaid 
in the name of the said Bankers Trust Company. 
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12. The aforesaid shares of stock represented by the 
said certificates standing in the name of said Bankers Trust 
Company as such depositary, with tlie accrued dividends 
thereon, the release of which plaintiff now seeks herein, are 
and always have been the sole property of the plaintiff and 
plaintiff is informed by counsel and believes and therefore 
avers, that in accordance with the aforesaid provisions of 
the said treaties and of the ^‘Trading with the Enemy Act” 
as amended, he has the right to invoke the aid of this 
6 Honorable Court for the purposes herein set forth. 

Wherefore, the premises considered, plaintiff 

prays : 

1. That process issue herein directed to the defendants 
requiring them to answer to the exigencies of this bill. 

2. That the defendants and each of them be ordered by 
this Court to release to the plaintiff herein any claim 
against the said 300 shares of the preferred capital stock 
of the United States Steel Corporation, and turn the same 
over to him together with such dividends accrued thereon 
as have come into the possession of said defendants of 
either of them. 

3. For such other and further relief as the nature of tlie 
case may require and to the Court may seem meet and 
proper. 

The defendants in this action are Thomas W. Miller and 
Frank White. 

LOUIS LIPMANN SCRAPS, 
By WILLIAM SCHALL, 

Attorney-iu-Fact, 

FRED DENNETT, 

Attorney for Plaintiffs Union Trust Bldg, 


State of New York, 

County of New York, ss: 

William Schall, being first duly sworn according to law, 
upon oath, deposes and says that he is a resident of the 
City of New York, in the State of New York, and is attor¬ 
ney-in-fact for the plaintiff above named; that said [dain- 
tiff resides at Breslau, Germany, and is not within the 
United States, wherefore, deponent makes this verification 
for and on behalf of said plaintiff and as his said attorney- 
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in-fact; that he has read tlie foregoing petition by 

7 him subscribed as attorney-in-fact for said plaintiff 
and knows the contents thereof; that the matters 

and things therein stated upon his personal knowledge 
are true and those stated on information and belief he be¬ 
lieves to be true. 

WILLIAM SCHALL 

Subscribed and Sworn to before me this 19th day of 
March, A. D., 1925. 

[seal] GEORGE 0. CASTELL, 

Notary Public, 

New York County No. 70. 

New York Register No. 6068. 

Commission expires March 30, 1926. 

Answer to the Bill of Complaint. 

Filed April 8, 1925. 

* * * * • • • 

Now come the defendants, Thomas W. Miller, as Alien 
Property Custodian, and Frank White, as Treasurer of 
the United States, separately and severally answering the 
bill of complaint, and for their separate and several an¬ 
swers say: 

(1) They are without knowledge as to the averments of 
paragraph numbered 1 of the bill of complaint, and there¬ 
fore demand strict proof thereof. 

(2) They admit the averments of paragraph numbered 
2 of the bill of complaint. 

(3) The averments of paragraph numbered 4 of the bill 
of complaint are conclusions of law which these defendants 
are not required to answer. 

(4) They are without knowledge as to the averments of 
paragraph numbered 4 of the bill of complaint, and there¬ 
fore demand strict proof thereof. 

8 (5) Answering the averments of paragraph num¬ 
bered 5 of the bill of complaint, these defendants say 

that on the 22nd day of January, 1919, the Republic of 
Poland was recognized by the United States of America as 
an independent state, and since the said date the said Re¬ 
public has been so recognized by the United States of 
America. 
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Furtlier answering said paragraph these defendants say 
that they are without knowledge as to the other separate 
and several allegations of the said paragraph, and there¬ 
fore demand strict proof thereof. 

(6) Answering the averments of paragraph numbered 
6 of the bill of complaint these defendants say that at some 
time subsequent to the conclusion of the Treaty of Ver¬ 
sailles the City or Town of Kepno became subject to the 
jurisdiction of the Republic of Poland. 

Further answering the said paragraph these defendants 
say that they are without knowledge as to the other sepa¬ 
rate and several allegations of the said paragraph, and 
therefore demand strict proof thereof. 

(7) They are without knowledge as to the averments of 
paragraph numbered 7 of the bill of complaint, and there¬ 
fore demand strict proof thereof. 

(8) They are without knowledge as to the averments of 
paragraph numbered 8 of the bill of complaint, and there¬ 
fore demand strict proof thereof. 

(9) They are without knowledge as to the averments of 
paragraph numbered 9 of the bill of complaint, and there¬ 
fore demand strict proof thereof. 

(10) Answering the averments of paragraph numbered 
10 of the bill of complaint these defendants say that 

9 the United States Steel Corporation reported to the 
Alien Property Custodian that there were registered 
on its books in the name of the Deutsche Bank of Berlin, 
London Agency, certain shares of its preferred capital 
stock represented by certificates numbered E-62957 to 
63060, inclusive. Thereafter the Alien Property Custodian, 
after investigation, determined that the Deutsche Bank of 
Berlin, London Agency, was an enemy, and that 1,140 
shares, represented by the aforementioned certificates, of 
the preferred capital stock of the United States Steel Cor¬ 
poration were by the said corporation held for, by, on ac¬ 
count of, and for the benefit of the said enemy. Thereafter 
the Custodian required the said corporation to convey, 
transfer, assign and deliver the said stock to him. There¬ 
after the requirements of the Alien Property Custodian 
were fulfilled. 

Further answering the said paragraph these defendants 
sav that thereafter the British Public Trustee,surrendered 
to the Bankers’ Trust Company of New York as a deposi- 
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tary for the Alien Property Custodian certificates for 940 
shares of the preferred capital stock of the United States 
Steel Corporation included amongst which certificates were 
certificates numbered E-63003 to 63032, inclusive. There¬ 
after the Alien Property Custodian surrendered the said 
certificates delivered by the British Public Trustee to the 
Bankers^ Trust Company of New York as depositary, to the 
United States Steel Corporation, and received in return 
there from new certificates representing the said shares of 
stock. 

Subsequent to the receipt by the Alien Property Custo¬ 
dian of the aforementioned 1,140 shares of the preferred 
capital stock of the United States Steel Corporation certain 
dividends have been received upon the said stock 
10 which dividends have been paid into the Treasury of 
United States. 

(11) These defendants admit that the plaintiff herein 
duly filed with the Alien Property Custodian a notice of 
claim pursuant to Section 9 of the Trading with the Enemy 
Act. 

The other separate and several allegations of the said 
paragraph are immaterial and irrelevant for the purposes 
of this cause of action and these defendants are not required 
to answer the same. 

(12) They are without knowledge as to the averments of 
paragraph numbered 12 of the bill of complaint, and there¬ 
fore demand strict proof thereof. 

Wherefore having fully answered the bill of complaint, 
these defendants pray that they be dismissed with their 
costs in this behalf expended, and for such other and fur¬ 
ther relief to which in the premises they may be justly 
entitled. 

THOMAS W. MILLER, 

Alien Property Custodian, 
By W. W. WILSON, 

General Counsel, 
FRANK WHITE 
Treasurer of the United States. 

PEYTON GORDON, 

Attorney of the United. States 

In and for the District of Columbia. 

2—4716,4717a 
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District of Columbia, ss: 

W. \V. Wilson bein^? duly sworn, upon his oath, deposes 
and savs: 

He is General Counsel to the Alien Property Custodian; 
that he has read the foregoing answer by him subscribed 
and notes the contents thereof; that the matters and things 
therein stated as of his personal knowledge are true, 
11 and those stated as upon information and belief he 
believes to be true. 

W. W. WILSON. 

Subscribed and sworn to before me this 6th day of April, 
1925. 

[seal.] SOPHIE D. HILLMAN, 

Noiarij Public. 

District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes 
and says that he is Treasurer of the United States of 
America; that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as of his personal knowledge are 
true and those stated, as upon information and belief he 
believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 6th day of April, 
1925. 

[seal.] ELLA F. VAN ZANDT, 

Notary Public. 


12 Memorandum of Court. 

Filed July 25, 1927. 

* « * * • • • 

In this case I think that the preponderance of the evi¬ 
dence shows that Louis Lipmann Schaps \yas a person of 
German nationality who was born in Kepno, at the time 
of his birth a part of the German Empire but now a part 
of the Republic of Poland; that he was a son of parents 
who habitually resided at the time of his birth in Kepno; 
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that the eleven hundred and forty shares of the United 
States Steel, preferred stock, registered in the name of 
the Deutsche Bank, London Agency, and seized by the 
Alien Property Custodian after our entry into the war, 
included the three hundred shares held bv the Deutsche 
Bank, Berlin Office, for said Schaps. 

In finding that the parents of Schaps were habitually 
resident in Kepno at the time of his birth, I have excluded 
that part of the testimony of Herbert Schaps as to the dec¬ 
larations of one Dr. Schlesinger, also as to the declarations 
of the witness’ father and his uncle Moritz; but I think the 
fact that the birth of Louis Lipmann Schaps was inscribed 
in the register of births of the Jewish Congregation at 
Kepno, that the names of his parents were inscribed upon 
their tombstones in Kepno, that his uncle Henry was born 
in Kepno, that there was a hospital founded by his father 
and his uncle Henry in Kepno in honor of Jacob and 
Frommet Schaps, is sufficient in the absence of evidence 
to the contrary to show that the parents of Louis Lipmann 
Schaps were habitual residents of Kepno at the time of 
his birth. 

I do not think the fact that the beneficiaries under the 
will of Louis Lipmann Schaps are Germans is sufficient 
to justify the court in refusing to carry out the pro- 
13 visions of the Statute and decree this property to be 
turned over to the executors. Under the act it is 
clear that certainly at least ten thousand dollars ($10,- 
000.00) should go to the beneficiaries and there may be 
creditors of the estate who are not alien enemies. 

I think, therefore, that the plaintiff is entitled to the 
fund in the hands of the Alien Property Custodian upon 
his giving a proper bond to insure against his turning over 
the fund to those not entitled under the act. 

JENNINGS BAILEY, 

Justice, 

Final Decree, 

Filed October 20, 1927. 

*•••••• 

This cause came on to be heard at this term and was 
argued by counsel, and thereupon, upon consideration 
thereof, it is by the Court this 20th day of October, 1927, 
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Adjudged, ordered and decreed that the plaintiff’s testa¬ 
tor Louis Lipmann Schaps, was a person of German na¬ 
tionality who was born in Kepno, at the time of his birtli 
a part of the German Empire but now a part of the Re¬ 
public of Poland; that he was the son of parents who 
habitually resided at the time of his birth in Kepno; that 
the 1,140 shares of United States Steel, preferred stock, 
registered in the name of the Deutsche Bank, London 
Agency, and seized by the Alien Property Custodian after 
the entry of the United States into the war, included 300 
shares held by the Deutsche Bank, Berlin office, for 
14 said Louis Lipmann Schaps; that at the time of his 
death, in November, 1925, Louis Lipmann Schaps, 
was indebted to the firm of William Schall & Company, 
bankers and commission merchants of New York City, New 
York, in the sum of $1,376.01, no part of which has been 
paid; that all the beneficiaries under the will of said Louis 
Lipmann Schaps are now and have been at all times since 
before April 6, 1917, residents and citizens of the German 
Empire or its successor, the present German Republic; 
and that the plaintiff herein upon the giving of bond as 
hereinafter provided is entitled to have transferred to him¬ 
self, as ancillary executor of the last will and testament 
of Louis Lipmann Schaps, the said 300 shares of United 
States Steel, preferred stock, now held by the Alien Prop¬ 
erty Custodian together with all dividends received by 
the Alien Property Custodian thereon, and a proportion¬ 
ate allocation of all income which mav have acci/red by 
reason of said dividends having been commingled with 
other moneys deposited in the Treasury of the United 
States by the Alien Property Custodian and invested by 
the Secretary of the Treasury in United States bonds or 
United States certificates of indebtedness, said allocation 
to be made after deducting proper charges and expenses, 
and taking into consideration the average amount of such 
moneys which remained uninvested in the Treasury of the 
United States, and it is further 

Adjudged, ordered and decreed that, conditioned upon 
the execution and delivery of a bond by the plaintiff as 
hereinafter provided, Howard Sutherland, as Alien Prop- 
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erty Custodian, and/or Frank White, as Treasurer of tlio 
United States, do forthwith convey, transfer, assign and 
deliver to the plaintiff herein the said 300 shares of the 
United States Steel, preferred capital stock, together with 
all dividends received by the Alien Property Custo- 

15 diaii upon said 300 shares of stock and a propor¬ 
tionate allocation of any income which may have ac¬ 
crued by reason of the said dividends having been com¬ 
mingled with other moneys seized by the Alien Property 
Custodian, and invested by the Secretary of the Treasury 
in United States bonds and United States certificates of 
indebtedness, said allocation to be made after deducting 
proper charges and expenses and taking into consideration 
the average amount of such moneys which remained un¬ 
invested in the Treasury of the United States; and it is 
further 

Adjudged, ordered and decreed that the plaintiff herein, 
as a condition precedent to the delivery to him of the said 
shares of United States Steel, preferred stock, together 
with said dividends and earnings, shall execute and deliver 
to the Alien Property Custodian a bond of a surety com 
pany acceptable to the Alien Property Custodian, in a 
penal sum equal to the value of said property and money 
at the date of its return, and conditioned that the plaintiff 
will redeliver to the Alien Property Custodian such por¬ 
tion of the money and other property received by him 
hereunder as shall be distributable to any person or per¬ 
sons not eligible as claimants thereto under the provisions 
of Subsections (a) and (c) of Section 9 of the Trading 
with the Enemy Act, as amended March 4, 1923; and it is 
further 

Adjudged, ordered and decreed that this Court retain 
jurisdiction of this cause and that either party may apply 
at the foot hereof for such further relief to which they may 
be entitled in the premises. 

JENNINGS BAILEY, 

Justice, 

16 From the foregoing decree the defendants, How¬ 
ard Sutherland, as Alien Property Custodian, and 

Frank White, as Treasurer of the United States, note an 
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appeal in open Court to the Court of Appeals of the Dis¬ 
trict of Columbia. 

JENNINGS BAILEY, 

Associate Justice, 

From the foregoing decree the plaintifP, William Schall, 
as ancillary executor of the last will and testament of Louis 
Lipmann Schaps, deceased, notes an appeal in open Court 
to the Court of Appeals of the District of Columbia; and 
the penalty of the bond for cost is fixed at $100.00, or a 
cash deposit of $50.00. 

JENNINGS BAILEY, 

Associate Justice. 

Defendants^ Assignment of Errors, 

Filed November 9, 1927. 

• «••••• 


Now come the defendants, Howard Sutherland, as Alien 
Property Custodian and Frank White, as Treasurer of the 
United States, assigning errors in the final decree of the 
Court entered in the above entitled cause, and respectfully 
show that the Court erred as follows: 

I. 

That the Court erred in adjudging, ordering, and de¬ 
creeing that the deceased Louis Lipmann Schaps was the 
son of parents who habitually resided at the time of his 
birth in Kepno. 

17 II. 

That the Court erred in not judging, ordering, and de¬ 
creeing that the evidence in the case failed to establish that 
the plaintiff was born in territory of Poland of parents 
habitually resident there. 

III. 

That the Court erred in not adjudging, ordering, and de- 
ing that conditioned upon the execution and delivery of 
a bond by the plaintiff, as provided in the final decree the 
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defendants, Howard Sutherland, as Alien Property Cus¬ 
todian, and/or Frank White, as Treasurer of the United 
States, do forthwith convey, transfer, assign, and deliver 
to the plaintiff herein the 300 shares of United States Steel 
preferred capital stock, for the return of which suit was 
brought, together with all dividends received by the Alien 
Property Custodian upon said 300 shares of stock and a 
proportionate allocation of any income which may have 
accrued by reason of said dividends having been com¬ 
mingled with other moneys seized by the Alien Property 
Custodian and invested by the Secretary of the Treasury" 
in United States bonds and United States certificates of 
indebtedness, said allocation to be made after deducting 
proper charges and expenses and taking into considera¬ 
tion the average amount of such moneys which remain un¬ 
invested in the Treasurv of the United States. 

IV. 

That the Court erred in not adjudging, ordering and 
decreeing that the plaintiff was not entitled to recover any 
of the said 300 shares of stock or dividends or earnings 
thereon under any conditions. 

18 V. 

That the Court erred in holding, adjudging, and decree¬ 
ing that the fact that the birth of Louis Lipmann Schaps 
was inscribed in the register of births of the Jewish Con¬ 
gregation at Kepno; that the names of his parents were 
inscribed on their tombstones in Kepno; that his Uncle 
Henry was born in Kepno; and that there was a hospital 
founded by his father and Uncle Henry in Kepno in honor 
of Jakob and Frommet Schaps, is sufficient, in the absence 
of evidence to the contrary, to prove that the parents of 
Louis Lipmann Schaps were habitually residents of Kepno 
at the time of his birth. 

VI. 

That the Court erred in permitting the witness, Her¬ 
bert Schaps, to testify, over the objection and exception of 
the defendants, on the ground that the same was immaterial 
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and irrelevant for the purpose of proving any of the issues 
in this case, that he had seen the graves of Jakob and 
Frommet Schaps in 1907 at the burial of his Aunt, Ernestine 
Bornstein, who was buried in the cemetery at Kepno; that 
he knew that the graves that he saw were the graves of 
Jakob and Frommet Schaps because they were shown to 
him by a daughter of Ernestine Bornstein, who lived with 
her until she moved to Breslau; that Ernestine Bornstein 
was a cousin of his; that his father was with him at the 
same time, and that they all went around the cemetery 
together to see the graves of his grandparents. 

VII. 

That the Court erred in permitting the witness, Herbert 
Schaps, over the objection and exception of the defendants 
on the ground that the same was immaterial and irrelevant 
and incompetent to prove any of the issues raised in 
19 the case, to testify that he had asked his Uncle Henry 
where he (Henry) was born and had been told that 
he (Henry) was born at Kepno. 

VIII. 

That the Court erred in not adjudging, ordering, and 
decreeing that the bill of complaint be dismissed. 

All of which is respectfully submitted. 

DEAN HILL STANLEY, 
Special Assistant to the Attorney 
General, Attorney for Howard 
Sutherland, Alien Property Cus¬ 
todian, and Frank White, Treas¬ 
urer of the United States, 

Service of a copy of the above Assignment of Errors 
acknowledged this — day of November, 1927. 

FRED DENNETT, 
Attorney for Plaintiff, 
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Plaintiffs Assignment of Errors. 

Failed November 9, 1927. 

*«-****• 

Now comes the plaintiff, William Schall, as ancillary 
executor of the Last Will and Testament of Louis Lipmann 
Schaps, deceased, assigning errors in the final decree of the 
Court entered in the above entitled cause, and respectfully 
shows that the Court erred as follows: 

I. 

That the Court erred in adjudging, ordering and decree¬ 
ing that the plaintiff herein, as a condition precedent to the 
delivery to him of the 300 shares of LTnited States Steel 
Preferred Capital Stock, for the return of which this 
20 suit was brought, together with the dividends and 
earnings thereon, shall execute and deliver to the 
Alien Property Custodian a bond of a Surety Company, 
acceptable to the Alien Property Custodian in a penal sum 
equal to the value of said property and money at the date 
of its return, and conditioned that the plaintiff will re¬ 
deliver to the Alien Property Custodian such portion of 
the money and other property received by him under the 
decree in this case, as shall be distributable to any person 
or persons not eligible as claimants thereto under the 
provisions of Subsections (a) and (c) of Section 9 of the 
Trading With the Enemy Act, as amended March 4, 1923. 

II. 

That the Court erred in not adjudging, ordering and de¬ 
creeing that the plaintiff herein is entitled to the delivery 
to him of said 300 shares of stock, together with the divi¬ 
dends and earnings thereon, without the giving by him of 
any bond or security for the return to the Alien Property 
Custodian of the same or of any portion thereof. 

III. 

That the Court erred in not adjudging, ordering and de¬ 
creeing that the plaintiff’s testator acquired a vested right 
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to the return of the property desc ribed in the bill of com¬ 
plaint, together with the dividends and earnings thereon, 
in accordance with the provisions of the Act of June 5, 
1920, amending Section 9 of the Trading With the Enemy 
Act, and that plaintiff, as his legal representativ^e is en¬ 
titled to enforce such right in this suit, irrespective of the 
citizenship of the distributees of the estate of plaintiff’s 
testator. 


All of which is respectfully submitted. 

FRED DENNETT, 
Attorney for William Sell ally as An¬ 
cillary Executor of the Last Will 
and Testament of Louis Lipmann 
Schaps, Deceased, 


21 

1927. 


Service of a copy of the above Assignment of 
Errors acknowledged this 7th day of November, 

DEAN HILL STANLEY, 

Attorney for Defendant, 


Memorandum, 

November 10, 1927.—Statement of Evidence (in dupli¬ 
cate) submitted, tiled and signed, Bailey, J. 

Designation of Record, 

Filed November 10, 1927. 

• •••••* 


The Clerk will please prepare the Record on appeal in 
the above entitled cause and include therein the following 
papers and proceedings: 

(1) Bill of Complaint. 

(2) Answer filed on behalf of the defendants. 

(3) Order substituting William Schall as ancillary exec¬ 
utor of the last will and testament of Louis Lipmann Schaps 
as party plaintiff in the place and stead of Louis Lipmann 
Schaps, and substituting Howard Sutherland, as Alien 
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Property Custodian as a party defendant in the place and 
stead of Thomas W. Miller as Alien Property Custodian. 

(4) Opinion of the Court. 

(5) Final decree with notation of appeal thereon. 

(6) Assignment of errors of the defendants. 

(7) Assignment of errors of the plaintiff. 

(8) Statement of Evidence. 

(9) This Designation of Record. 

DEAN HILL STANLEY, 

Special Assistant to the Attorney General, 

Attorney for Defendants, 

Service of a copy of the above Designation of Record 
acknowledged this 9th day of November, 1927. 

FRED DENNETT, 
Attorney for Plaintiff, 


22 Order Substituting Parties Plaintiff and Defendant, 

Filed November 10,1927. 

• •***#* 

It appearing to the Court that on the 25th day of April, 
1927, the death of said plaintiff herein and the appoint¬ 
ment of Howard Sutherland as Alien Property Custodian 
in the place and stead of the said Thomas W. Miller, was 
suggested to the Court, and by order of Court of that date, 
William Schall, Ancillary Executor of the last will and 
testament of said plaintiff, was substituted as party plain¬ 
tiff herein in his place and stead, and Howard Sutherland 
was substituted as party defendant herein, as Alien Prop¬ 
erty Custodian in the place and stead of the said defendant, 
Thomas W. Miller, and it further appearing to the Court 
that the order was not reduced to writing and signed by 
the Court, it is this 10th day of November, 1927, by the 
Court adjudged and ordered that said William Schall, An¬ 
cillary Executor of the last will and testament of said 
plaintiff, be substituted as party plaintiff herein in the 
place and stead of said plaintiff, and Howard Sutherland 
be substituted as party defendant herein as Alien Property 
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Custodian in the place and stead ot* the defendant, Thomas 
W. Miller, nunc pro tunc. 

By the Court: 

JENNINGS BAILEY, 

Justice, 

I consent; 

DEAN HILL STANLEY, 

Attorney for Defendants. 

Memorandum. 

November 11,1927.—$50 deposited in lieu of appeal bond. 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbiaj ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 22, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, a copy of which is made part of this 
transcript, in cause No. 43,820 in Equity, wherein Louis 
Lipmann Schaps is Plaintiff and Thomas W. Miller, as 
Alien Property Custodian, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court at the City of Washington, in 
said District, this 26th day of January, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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24 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Eq. 43,820. 

William Schall, as Ancillary Executor of the Last Will 
and Testament of Louis Lipmann Schaps, deceased. 
Plaintiff, 

vs. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

Statement of Evidence. 

This cause came on for hearing before Mr. Justice Bailey 
on the 25th day of April, 1927, and the following testimony 
and evidence was offered: 

The plaintiff offered in evidence the birth certificate of 
Louis Lipmann Schaps, which was received in evidence and 
marked plaintiff’s Exhibit 1, which is in words and figures 
as follows: 

Certified Extract from the Register of Births of the Jewish Congregation 
at Keimo (formerly Kenii)en) from the File Marked “Act of the Adminis¬ 
trative Office of the Jewish Coriwration Kempen, Concerning the Keep¬ 
ing of the Lists of Births, Divorces, and Deaths as Well as Statistics 
of the Population, Concerning 1835/39.” 

No. 65, first Date 

and family name & year of birth. Legiti- 

of the parents Profes- , ^ mate or 

of the newborn child. sion of same. Day. Month. Year, illegitimate. 

65, Jacob Schaps and Raw products 26 May 1835 Legitimate 
Frommet, n^ Bilski. dealer. 

25 Sex of the child. 

-- ^ , 

Male. Female. Name of the child. 

1 . Lipinnan 

In my capacity as head of the Jewish Congregation at 
Kepno I hereby certify that the above extract is in con¬ 
formity with the files kept by the Jewish Congregation at 
Kepno. 

Kepno, June 3rd, 1925. 

Head of the Jewish Congregation: 

[seal. ] WILHELM HORN. 

(Said Exhibit was duly authenticated.) 
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Tlio ofFerod in ovidoneo flio deposition of Herbert 

Schaps, taken de lame esse on May 15, 192G, at room 1510, 
100 Broadway, City, County and State of New York, said 
deposition with objections to the specific questions' and 
answers thereto are in words and figures as follows: 

My name is Herbert Schaps. I was born in 1877 and am 
49 years old. I reside at Lankenberg bei Trebbin, near 
Berlin, Germany. I have a farm and I have studied law but 
I do not use it. I am a Doctor of Law and I own a farm. 
T am the youngest son of Louis Lipmann Schaps. I was 
born at Breslau, Germany, ^[y father’s original nation¬ 
ality was German. My father often told me that he had 
become naturalized in the United States, and I have seen 
a passport of his, an American one. 

The plaintiff then ofFert^l in evidence a passport issued 
by the Secretary of State to Louis Sharp, dated in the year 
1862. Plaintiff offered said passport into evidence solely 
for the purpose of identifying the deceased Louis 
26 Lipmann Schaps, and the said passport was ad¬ 
mitted into evidence for that purpose alone. 

Continuing the testimony the said Herbert Schaps testi¬ 
fied as follows: 

Referring to the name of Louis Sharp on the passport, 

that refers to mv father. When mv father entered the 

• 

United States two of his older brothers were all living in 
California and they had assumed the name of Sharp. He 
naturally took the same name. I found this passport w^hen 
I was looking through the old things belonging to my father 
years ago, and he gave it to me. He said I might use it. 

My father returned to Breslau from America in the early 
sixties about 1862 or 1863. My father told me this and I 
have a good many aunts who know when my father got 
married in Germany and have told me that. 

My grandparents on my father’s side were Jakob and 
Frommet Schaps. Jakob was my grandfather and From- 
met Schaps was my grandmother. Jakob and Frommet 
Schaps liad four daughters and three sons. Jakob and 
Frommet Schaps died when my father was about 13 or 14 
so I could not personally have known them. They died at 
Kepno. I have been at Kepno several times. 
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Over the objections; and exceptions of the defendants 
on the ground that such testimony was immaterial, irrele¬ 
vant and incompetent to prove any of the issues in the case, 
said Herbert Schaps was permitted to testify that he had 
seen the graves of Jakob and Frommet Schaps in 1907 at 
the burial of his aunt, Ernestine Bornstein, who was 

27 buried in the cemetery of Kepiio; that he knew that 
the graves which he saw were those of Jakob and 

Frommet Schaps because they were shown to him by a 
daughter of Ernestine Bornstein, who had lived with her 
until she moved to Breslau; that Ernestine Bornstein was 
a cousin of his; that his father was with him at the same 
time, and that they all went around the cemetery together 
to see the graves of his grandparents. 

Continuing his testimony the witness, Herbert Schaps, 
testified: 

I knew his brothers, Henry and Moritz. Henry was older 
than my father. 

Over the objections and exceptions of the defendants on 
the ground that the same was immaterial and irrelevant 
and incompetent to prove any of the issues raised in the 
case, Herbert Schaps was permitted to testify that he had 
asked his uncle Henry where he (Henry) was born, and had 
been told that he (Henry) was born at Kepno. 

Continuing his testimony the witness, Herbert Schaps 
testified: 

My uncle Moritz was older than my uncle Henry. He 
was the oldest of the three I knew. I knew my father’s 
sister Ernestine Bornstein and I knew and once visited 
another of his sisters who was living here twenty years ago. 
Jakob Schaps was a dealer in corn products. My father 
once owned property at Kepno. This property was a big 
so-called “villa” with a large park around it in the mid¬ 
dle of the town of Kepno. He owned it with my uncle 
Henry. He bought it when he returned from America with 
my uncle. When my uncle Henry died in 1893, he be- 

28 queathed it to the town of Kepno and though it be¬ 
longed to my father, my father did not object to that 

because it was given in a charitable way. The object was 
that the town should have it under the condition that my 
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uncle Moritz and my Aunt Ernestine were to live 

29 there until their death. ^ly Aunt Ernestine’s death 
occurred in 11)07, and then it was turned over to the 

town. They called it the “Sch-oss” there. That means 
‘‘Castle,” because it was the most prominent building 
there belonging to private people. It was not a castle, it 
was a very large villa. After the death of Ernestine Born- 
stein it was used by the town for town purposes; I do not 
know for exactly what purposes. In my holidays when I 
was a boy I lived in this building. The building is not 
known by the name of my grandparents and there is no 
slab or anything of that sort. 

For Germany my father was considered a wealthy man. 
Before the World War his fortune in dollars, I would think, 
was over $500,000. He laid the foundation of his fortune 
in California. After my father returned to Germany he 
and my Uncle had a kind of farm, but their business con¬ 
sisted in investing their money in different ways in Bres¬ 
lau. 

The 300 shares of United States Steel preferred stock 
involved in this suit were purchased either in 1911, or 1912, 
but not later than 1912. They were purchased through the 
Deutsche Bank. The Berlin branch of the Deutsche Bank 
took the orders. My father paid the money for this stock 
to the Berlin branch of the Deutsche Bank. The principal 
branch of the Deutsche Bank is in Berlin. My father had 
his account at the Berlin branch. 

My father died on the 11th of November, 1925. At the 
time of his death he was at Breslau. He left a will. The 
executor named in the will is Dr. Philip Heymann, my 
brother-in-law. Dr. Heymann has qualified as ex- 

30 ecutor and administered the estate in Germany since 
my father’s death. The heirs named in my father’s 

will are the wife and two daughters of my eldest brother 
Georg, whose names respectively are Jenny Schaps, Elise 
Sebba, and Toni Gerstle, my sister, Mrs. Felicia Jaffe, 
Heinrich Heymann, Luise Herz, and myself, Herbert 
Schaps. All the heirs of my father are citizens of Germany 
residing in Germany. 

Since the end of the war I saw my father from time to 
time before his death. I visited him regularly two or 
three times a year. He did not make any declaration be- 
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fore any Polisli official renouncing or giving up his Polish 
nationality. 

The last time 1 was at Kepno, which was in 1907, it was 
a town of about 5,000 inhabitants. I only know of one hos- 
jhtal or place for children, which it had, and that was 
founded by my father and my Uncle in honor of my grand¬ 
parents. I could not give you its exact name. I only saw 
the inscription on the building which was ‘‘Founded in 
honor of Jakob and Frommet Schaps.” I do not remember 
the date. 

I am familiar witli tlie history of the town of Kempen. 
Kempen belonged to Poland until the end of the 18th cen¬ 
tury; then Poland was divided three times and in one of 
these partitions it became a part of Germany. Kempen 
was in tliat part of Poland which became part of Germany. 
It remained in the possession of Germany until after the 
war and at the end of the war it became Polish again 
through the Versailles Treaty. Since that time it has been 
called Kepno. It is now within the territory of Po¬ 
land. 

31 All 1 know as to the birth-place of my grand¬ 

parents is through family history, that they were 
born at Ke])no. They lived all their lives at Kepno. 

Upon cross-examination Herbert Schaps testified as 
follows: 

I, was born at P>reslau, Germany. I lived in Breslau 
until the end of my education, that means until my nine¬ 
teenth year. Then I went to study at several places. I 
studied law first and then I studied agriculture in several 
places in Gennany and in England too. Wlien I got 
married I settled down in the place where I live now. I 
am the youngest son of Louis Lipmann Schaps. ^[y father 
was at one time a citizen of the United States. He lived 
in this country approximately from about 1851 to 1862 or 

1863. Mv father told me he made his fortune in the United 

•' 

States. He went over with very little of his owii'and went 
into business with his brothers in California, and he came 
back practically a well-off man. 

My father gave me the passport which has just been 
offered in evidence either early last year or the year before. 
During the last two years—I cannot tell you the date. My 
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father considered liimself, during the last years of his life, 
according to the treaties of peace, to have the right to be a 
Pole, and he tried his very best with the Polish Consul 
through his lawyer to get a Polish passport, but the Poles 
refused all these things. 

Mv father verv often told me that he went bv the name 

» * * 

of Sharp in the United States. The spelling was changed 
because the sound of the name is so much more like 
32 his actual name,, and besides his brothers had been 
living here and thev had actuallv this name. It would 
be verv extraordinarv if he went to California and was in 
the same business and had not the same name. When he 
went back to Germany he changed his name back to his own 
German name. 

Prior to the recent war mv father considered himself a 


German citizen. T have never seen mv father vote. 

Q. Your grandparents you state were Jakob and From- 
met Schaps. Is that right ? A. Exactly. 

Q. Have you personally any knowledge that they re¬ 
sided in Kepno? A. Never heard anything else, in my 
tradition. 


Q. Just family tradition? A. Yes. They lived before I 
was bom. 


I have been to Kepno and have seen the graves of my 
grandparents. T remember having been there in 1907 at 
the burial of my Aunt, Ernestine Bornstein. There were 
tombstones or marks to the graves of my grandparents. 
The names were inscribed upon the tombstones in Hebrew. 
I read Hebrew just slightly. 1 recognize the letters. I 
do not remember what the inscription said. The tomb¬ 
stones were very old. You can hardly distinguish them. 
You can distinguish the large letters. T would not try 
to read the small letters. I do not remember whether the 


inscription said they were born in Kepno. T got the in¬ 
formation that my grandfather, Jakob Schaps, was a dealer 
of com products in Kepno, first of all I heard it from my 
family and besides I saw it in the records, the Jewish 
33 Congregation gave us. Those records are here. I 
saw the birth certificate of mv father. In this birth 


certificate the Jewish Congregation also stated that he was 
a dealer in these products. My father bought the property 
which he owned at Kepno after his return from America. 
He did not continue to own it up to the time of his death. 
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My father and my uncle owned a house jointly. I know 
this by having; been tliere to visit my uncle and aunt and 
it was alwavs known to me as mv uncle’s and mv father’s 

liouse. Mv uncle went there often and mv father went 

* 

there mostlv to stav there with mv aunt and mv uncle, and 

I know it from the will of mv deceased uncle. You see I 

• 

inherited with my brother and we know that we had to give 
this part to the town of Kepno. 1 know that my uncle 
bequeathed this i)roperty to the town of Kepno because T 
was his lieir. I saw the will. It said in the will that he 
bequeathed it to the town of Kepno. It is an extra¬ 
ordinary thing that my uncle becpieathed property, a ])art 
of wliich belonged to my father. Though my father was 
a married man and had children and my uncle was a 
bachelor, they always lived together and spent together 
everything they had. They spent all their charities to¬ 
gether. Everything they spent was taken from the same 
pocket. For that reason my Uncle Henry made my brother 
and me to be his heirs, and we received our share. That’s 
why I know all of that perfectly well. 

I have not examined any of the Jewish records at Kepno 
which show that this property at one time belonged to my 
father and mv uncle. The estate of mv uncle was 
34 administered bv mv father entirelv at Breslau. As 
far as I know my uncle had no property anywhere 
else than in Kepno. He had ])ersonal property in Germany. 
My father was a member of the Breslau stock exchange. 
His entire business was in that City. 

During the recent war I could not see my father fre¬ 
quently because I was in the war myself. I remember 
having seen him during the war in the year 1917. 

After the ratification of the Peace Treatv of Versailles 


my father took steps towards getting recognition as a 
Polish citizen. He api)lied for recognition through his 
lawyer at the General Consulate at Berlin frequently. He 
applied to be recogaiized as a Polish citizen but at that time 
the Poles refused-everything on that line, and his very prom¬ 
inent lawver in Berlin went several times and thev alwavs 
fold him ^‘Do not try any more. It is no use. We refuse 
all these cases.” I did not go with the lawyer but the 
lawyer made a statement accordingly. You have the state¬ 
ment of the lawyer. My father made application for a pass¬ 
port and they refused to grant it. He tried to make ap- 
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plication at the office of the Minister of Foreign Affairs at 
Warsaw. These people were in the habit of denying it 
because, you see, they at the time said “We refuse this to 
everybody who has not living parents in Poland.” I 
haven’t got a written statement from either the Polish 
Consul at Berlin or from the Minister of Foreign Affairs 
at Warsaw relative to this matter because, you see, this 

lawver of mv father often went there and thev said “Don’t 

♦ • •• 

you try it because it’s no use.” I know that my 

35 father never renounced Polish citizenship after the 
ratification of the Peace Treaty of Versailles because 

he always talked about these matters with me, because I 
had a power of attorney from him to arrange matters for 
him at Berlin and elsewhere. We often talked these mat¬ 
ters over. 

T have seen from the outside the hos])ital which T stated 
was founded at Kepno by my father and uncle Henry in 
honor of my grand]narents. The inscription on the hospital 
is “In Honor of Jacob and Frommet Schaps.” T would 
not say that the inscription says that the hospital was 
founded bv mv father and uncle but T know that. Return- 
ing from America and having made their money they 
wanted to do that in honor of their parents and they have 
done it and T saw it. 

Afy father died on November 11, 1925, in Breslau. 

I knew of the purchase of the 300 shares of preferred 
stock of the United States Steel Corporation, which is the 
subject of this suit, by my father through the Deutsche 
Bank in 1911 and 1912, because I knew of the transaction 
when it was done. I had personal knowledge of the trans¬ 
action. I assisted my father in effecting the purchase. He 
told me about it and showed me the records. The certifi¬ 
cates were registered in the name of the Deutsche Bank 
and were given on the record to mv father. Mv father 
directed the Deutsche Bank to keep the securities in its cus¬ 
tody in Plngland. The Deutsche Bank sent my father an¬ 
nual statements and paid him the dividends. I do not re¬ 
member the certificate numbers of the shares of stock. Mv 

• 

father never sold any of these securities. My father 

36 often bought securities and sold them again. He 
often kept them for several years but I know for a 

certainty he did not have any since the beginning of the 
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war. Aly father did not always advise with me before 
making a purchase but very often. 

All the beneficiaries, heirs and legatees under the will 
of mv father are German nationals. The will of my father 
was admitted to probate on December 22, 1925. The 

37 executor is still qualified and acting as such. The 
will was admitted to probate in a court called ‘‘amts- 

gericht,” in Breslau, Germany. 

The plaintiff offered to prove by the testimony of said 
Herbert Schaps that the father of said Herbert Schaps had 
told him that Jakob and Frommet Schaps, grandparents 
of the said Herbert Schaps, had always lived at Kepno; 
that his father had also told him that he (the father) and 
his sisters and brothers were born at Kepno where they 
lived, but said testimony was excluded by the Court upon 
objection by the defendants on the ground that the same 
was incompetent, because it was hearsay testimony, to prove 
any of the issues in this cause, to which plaintiff noted an 
exception. 

The plaintiff offered to prove by the said Herbert Schaps 
that his uncle, Moritz Schaps, brother to Louis Lipmann 
Schaps, had told him that he (Moritz) was born in Kepno, 
but said testimony was excluded upon the objection of the 
defendants on the ground that the same was incompetent, 
as being hearsay testimony, to prove any of the issues in¬ 
volved in the case, to which plaintiff noted an exception. 

The plaintiff offered to prove by the testimony of said 
Herbert Schaps that one Dr. Schlesinger who had been 
head of the Jewish Congregation in Kepno until a short 
time ago had told him (Herbert Schaps) that Jakob and 
Frommet Schaps were members of the Jemsh Congrega¬ 
tion at Kepno, but upon objection of the defendant the same 
was excluded by the Court on the ground that it was incom¬ 
petent, because it was hearsay testimony, to prove any of 
the issues in this cause, to which plaintiff noted an excep¬ 
tion. 

Plaintiff offered, and there was received in evi- 

38 dence as plaintiff’s Exhibit 3, the following stipu¬ 
lation : 

For the purposes of the trial of this action only, it is 
hereby stipulated and agreed: 
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1. That a certain treaty of pcr.ce known as the Treaty 
of Versailles was concluded on June 28, 1919, between Ger¬ 
many (of the one part) and (among* others) the British 
Empire, France, Italy and Japan (of tlie other part), and 
was duly ratified by the above named parties and is now 
in force and effect. 

2. That on June 28, 1919, a certain treaty, known as a 
Treaty with Poland, was signed in pursuance of said Treaty 
of Versailles, between the Republic of Poland (of the one 
part), and (among others) the British Empire, France, 
Italy and Japan (of the other part), of which a true copy 
is contained in U. S. Senate Document No. 65, hereto at¬ 
tached, marked “Annex A,’’ and that said Treaty was 
thereafter duly ratified by the parties above named and is 
now in force and effect. 

P^KED DENNETT, 

Solicitor for Plaintiff. 

DEAN HILL STANLEY, 

Attorney of the United States in ami 

for the District of Columbia. 

Dated October 21, 1926. 

The relevant portion of the Treaty with Poland referred 
to in paragraph 2 of Exhibit 3 is Article 4 thereof, which 
is as follows: 

“Poland admits and declares to be Polish nationals ipso 
facto and without the requirement of any formality persons 
of German, Austrian, Hungarian, or Russian na- 
39 tionality who were born in the said territory of par¬ 
ents habitually resident there, even if at the date 
of the coming into force of the present Treaty they are not 
themselves habitually resident there. 

“Nevertheless, within two years after the coming into 
force of the present Treaty, these persons may make a 
declaration before the competent Polish authorities in the 
country in which they are resident, stating that they aban¬ 
don Polish nationality, and they will then cease to be con¬ 
sidered as Polish nationals. In this connection a declara¬ 
tion by a husband will cover his wife, and a declaration by 
parents will cover their children under eighteen years of 
age. ’ ’ 
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It was stipulated by the parties for the purpose of the 
appeal in this case that the evidence introduced at the trial 
showed that at the time of seizure thereof by the Alien 
Property Custodian the deceased Louis Lipmann Schaps 
was the owner of the 300 shares of the preferred stock of 
the United States Steel corporation for the return of which 
this suit was instituted. 

Plaintiff offered and there was received in evidence as 
Exhibit 6, a death certificate, which is in words and figures 
as follows: 

**Death Certificate. 

No. 989. 

Breslau, November 11,1925. 

Before the undersigned Court Clerk appeared today the 
merchant, Heinrich Heymann, who was identified through 
his passport, residing in Breslau, Kaiser Wilhelm Strasse 
73, and testified that the former merchant, Louis Schaps, 
now retired, ninety years old, living in Breslau at the 
40 same address, born in Kempen in Posen, widower 
(deceased wife, Elise, nee Henschel) died at Breslau, 
Kaiser Wilhelm Strasse 73, on November 11, 1925 at 2 
P. M. The witness declared that he knew of the death from 
his own knowledge. 

Read, adopted and subscribed. 

HEINRICH HEYMANN, 

Court Clerk. 

By RIEDEL. 

It is hereby certified that the foregoing extract corre¬ 
sponds with the principal death register of the Court at 
Breslau, IV. 

Breslau, April 19, 1926. 

Court Clerk, ZIRPEL.” 

(The said Exhibit 6 was duly authenticated.) 

It was stipulated for the purpose of appeal in this case 
that all the legatees, devisees and beneficiaries under the 
will of Louis Lipmann Schaps, of which the plaintiff is the 
ancillary executor, were and at all times have been resi¬ 
dents and citizens of Germany. 
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It was stipulated for the imrpcse of appeal in this case 
that the plaintiff, William Schall, was duly appointed the 
ancillary executor of Louis Lipmann Schaps by the Surro¬ 
gate's Court of Xew York County, State of New York, and 
that the said appointment has not been revoked. 

It was stipulated for the i)urpose of the appeal in this 
case that at the time of his death Louis Lipmann Schaps 
was indebted to William Schall & Company, bankers and 
commission merchants of New York, in the sum of 
41 $1,376.01, no part of which has been paid. 

There was offered and received in evidence, as 
Exhibit 12, a stipulation between the parties, the material 
portions of which are as follows: 

It is further stipulated, that the demand of the Alien 
Property Custodian for the 1,140 shares of the preferred 
stock of the United States Steel Corporation, referred to in 
this case, was made March 25, 1918, and service of the de¬ 
mand was accepted April 19, 1918, and that no record ap¬ 
pears in the office of the Alien Property Custodian of any 
claims tiled under Section 9 of the Trading with the PIneniy 
Act, on behalf of the following persons: Felicia Jaffe, 
Jenny Schaps, Elise Schaps, Toni Gerstle, Herbert Schaps, 
Heinrich Heymann, Luise Heymann. 

Dated Mav 16, 1927. 

FRED DENNETT, 

Solicitor for Plaintiff, 
DEAN HILL STANLEY, 

Solicitor for Defendants. 

The foregoing was the substance of all the evidence and 
testimony otfered at the trial of this cause. 

Dated November 10, 1927. 

JENNINGS BAILEY, 

Justice. 

We consent to the foregoing Statement of Evidence. 

FRED DENNETT, 

By H. PRESCOTT GATLEY, 

Attorney for Plaintiff. 

DEAN HILL STANLEY, 

Special Assistant to the Attorney General, 
Attorney for Defendants. 
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42 [Endorsed:] Eq. 43820. William Schall, as ancil- ‘ 
lary executor of the last will and testament of Louis 
Lipmann Scliaps, deceased, Plaintiff, vs. Howard Suther¬ 
land, as Alien Property Custodian, and Frank White, as 
Treasurer of the United States, Defendants. Statement of 
Evidence. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4716. Howard Sutherland, as Alien Property Cus¬ 
todian, et ah, appellants, vs. William Schall, as Ancillary 
Executor, &c., and No. 4717. William Schall, as Ancillary 
Executor, &c., appellant, vs. Howard Sutherland, as Alien 
Property Custodian, et al. Court of Appeals, District of 
Columbia. Filed Feb. 3, 1928. Harry W. Hodges, clerk. 
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